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REMARKS ON THE LAW OF PRACTICE: 


With Illustratiens drawn from the Law 
of Constructive Appearance, as regulated 
by statute in the State of New-York. 
By the author of “An Introduction to 
Legal Seiexce.” 

ARTICLE It, 

In the commencement of actions, the 
legislature has made great and valuable 
changes within the last few yeats. The 
reader is presumed to be familiar with the 
jaw as it now stands. 

“Actions brought for the recovery of 
any debt, or for damages only may be 
commenced— 

1. By issuing a capias ad respondendum 
against persons not privileged from arrest. 
2. By summons against corporations. 

3. By filing in the office of one of the 
clerks of the supreme court a declaration, 
and serving a copy of such declaration 
and a notice to plead therete, personally, 
on the defendant; which mode of com- 
mencing an action may be adopted against 
any petson, whether privileged from ar- 
rest or not.”—(2d R. S. p. 269.) 

Actions may, as formerly, be com- 
menced by a non bailable capias against 
persons privileged from arrest. 

It is sometimes a necessary course to 
prevent the effect of the statute of limita- 
tions. We will therefore designate what 
acts will constitute an appearance under 
the following heads : 

I. In non bailable capias. 

Ul. In bailable capias. 

Ill. In case of summons against corpo- 
rations. 

IV. In actions commenced by declara- 
tion. 

V. In case of entering a plea. 

VI. By giving notice of appearance or 
retainer. 


I. In non bailable capias. 


When an action is commenced by a 
capias ad respondendum which does not 


require the defendant to be held to bail, 
the defendant may endorse his appearancé 
on the writ thus: “I promise to appear at 
the return of the within writ, and pray the 
court to enter my appearance according- 
ly.” This endorsement should be written 
out by the plaintiff’s attorney when he fills 
up the blank, and then the defendant has 
only te write his name under it. 

If he refuse to sign this endorsement, 
the sheriff may return the writ “ personal- 
ly served,” and in either of the above cases 
the clerk shall enter the appearance of the 
defendant upon whom the same was 
served. The defendant does not appear, 
in fact, in either case. But the law makes 
what he does in one case, and what he 
refuses to do and what the officer does in 
the other, a constructive appearance ; so 
that in legal contemplation the defendant 
is in court. Here again the inexperienced 
practitioner would suppose the clerk lite- 
rally did the substituted act; but instead 
thereof the practice is for the attorney of 
the plaintiff to enter a common rule, as it 
is called, in one of the common rule books. 
See form where defendant endorsed his 
appearance, 2 Burrill’s Practice, p. 406, 
also 1 Burrill, p. 112, note. In the other 
case, where the sheriff returns the writ, 
“ personally served,” the rule is the same 
in form, except that instead of the follow- 
ing words, “ with the defendant’s appear- 
ance endorsed thereon,” substitute the 
words “ personally served.” 


Il. Appearance in bailable capias. 


Here appearance is affected in several 
ways, al (1) by putting in special bail. 
When the defendant is arrested he exe- 
cutes a bail bond to the sheriff, with sure- 
ties, conditioned that “if the above bound- 
en C D shall appear in the action com- 
menced by the said writ, by putting in 
special bail within twenty days of the re- 
turn day, and by perfecting such bail if 
required, according to the rules and prac- 





tice of the said court, then this obligation 
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to be void.” Thus we see that putting in 
special bail (an act in itself very different 
from actually going into court, and done 
mainly for the purpose of having the de- 
fendant where he may be found on a ca- 
pias ad satisfaciendum issued upon the 
judgment to be recovered,) is declared to 
be an appearance. 

(2.) But in some cases the defendant is 
discharged on putting in common bail, that 
is, the bail of those well-known person- 
ages, John Doe and Richard Roe, or in 
other words, by putting in no bail at all. 
This act is also made to be an appearance 
of the defendant. This is only allowed 
where the defendant has been discharged, 
after the return day of the writ, and is of 
no other use than to perfect the appear- 
ance of the defendant. In this case the 
attorney of plaintiff enters a common rule 
in the same form as in the other case where 


defendant endorses his appearance. (2d] fi 


Burrill’s Practice, 406.) The bailable 
capias is turned into a non bailable one, 
and thus deprived of its sting it becomes 
harmless. 

(3.) But before the return of the capias, 
if the defendant supposes himself wrong- 
fully arrested, he may obtain an order for 
the plaintiff to show cause of action; and 
if upon the hearing it appear that arrest 
has been unadvisedly made, the judge will 
make an order for his discharge, on con- 
dition that he shall enter upon the capias 
a promise to appear, as in case of a non 
bailable capias. If the defendant refuse 
to do this he cannot take the benefit of the 
order, and the sheriff must commit him ; 
but if he enters a promise to appear, this 
authorises the plaintiff’s attorney to enter 
a common rule for the appearance of the 
defendant, and then he is constructively 
tm court. 

The reason why the above course is 
taken, where the defendant is ordered to 
be discharged before the return day, is, to 
enable the sheriff to make such a return 
as will secure an appearance without the 
form of putting in bail: and as the defend- 
ant has nothing to object against appear- 
ing in court, it is but reasonable that he 
should do this, as he seeks to be relieved 
from doing it by the method of putting in 
special bail. 

(4.) But suppose the bailable capias be 
served by taking bail below, and the de- 
fendant then fails to comply with the condi- 





tion of the bond, by putting in bail above 
as the bond requires—the plaintiff may 
wait twenty days more and then secure 
the defendant’s appearance by entering a 
common rule. 

As this rule is authorised by statute, it 
is called “ Rule for defendant’s appearance 
according to statute.” Thus there are four 
methods of securing the defendant’s ap- 
pearance where process is: commenced by 
bailable capias; and yet the defendant 
does not actually appear in court in either 
ease ; but in all he has aetual notice. 


III. Appearance of corporations—Action 
commenced by summons. 


The Revised Statutes provide that the 
first process for the commencement of 
suits against corporations shall be a sum- 
mons, except in those cases where scire 
acias or other process is allowed by law. 
2 R. S. 374, §4. 

“ The mode of service is personal, and 
it is made on the presiding officer, the 
cashier, the secretary or the treasurer, and 
if there be no such officer, or none can be 
found, the service may be made on such 
other officer or member of such corpora- 
tion, or in such other manner as the court 
in which the suit is brought may direct.” 
Id. § 5. 

“ When such process shall have been 
returned duly served, the appearance of 
the corporation shall be entered.” Id. § 6. 

The mode for doing this would be for 
the plaintiff to enter the appropriate com- 
mon rule. 

We do not find the form of such a rule 
in the books, and this may not be the only 
course of safe practice. 

The phraseology of the former statute 
regulating service and appearance of cor- 
porations, was different from that of the 
Revised Statutes. By the Sessions Laws 
of session 40th, chap. 28, the language 
was “the plaintiff may enter an appearance 
for the defendant of course.’ In the R. 8. 
the language is, the appearance of the cor- 
poration shall be entered. These phrases, 
we presume, mean the same, and allow the 
same actual practice under them. The 
phraseology of different clauses of stat- 
utes authorising the entry of appearance 
for the defendant varies in different places 
—as, where it says ‘‘the clerk shall enter 


the appearance of the defendant upon whom 
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the same was served,” it becomes the duty 
of the clerk to enter the defendant’s ap- 
arance. It is usual, however, for the 


laintiff’s attorney to enter a common rule ; 


for his appearance ; but where the statute 
says “the plaintiff may enter the defend- 
ant’s appearance,” the practice is clearly 
for the plaintiff to enter a common rule; 
and the language used in relation to cor- 
porations, viz., that the appearance of the 
corporation shall be entered, may be fairly 
construed to mean that the plaintiff’s attor- 
ney may do it by common rule, though the 
clerk would have the right to do it. But 
the clerk will not do more than it is made 
his express duty to do, as in the case above, 


IV. Appearance when action is commenced 
by declaration. 


The revised statutes provide that “up-! 


on due proof of service personally on 
all the defendants in the cause, the ap- 
pearance shall be entered by the clerk of tie 
court, in the same manner as if they had 
endorsed their appearance on a capias,” 
&c. The manner of entering the appear- 
ance of the defendants is the same as 
when the defendant has endorsed his ap- 
pearance on a capias. 

This, we have seen, is done by entering 
in the common rule book a rule for the 
defendant’s appearance, the form of which 
is given by Burrill, in page 406 of vol. 2d 
of his Practice. 

So in case of due proof of personal 


service of the declaration, the plaintiff 


may enter arule for the appearance of the 
defendant. In practice this is actually 
omitted, 

Mr. Burrill says appearance is usually 


entered by the clerk in a book kept by 


him for that purpose, (vol. 1, p. 503.) 
Why not as well keep a book for entering 
appearances in the case of a capias on 
which the defendant has endorsed his ap- 
pearance? We apprehend the correct 
practice would be for the plaintiff’s attor- 
ney to enter the rule in both cases, or for 
the clerk to enter the appearance in both 
cases, 

The rule for defendant’s appearance 
might be united with the one for default 
in not pleading, in all cases where the de- 
fendant makes default. 

Mr. Graham, in his work on Practice, 
remarks that an omission to enter an ap- 





pearance might be cured by the court al- 
lowing it to be done afterwards, nune pro 
tunc, or would be bound to disregard it af- 
ter judgment. Why allow an irregularity 
at so important a stage of the proceeding 
as this ? 


V. In addition to all the foregoing 
modes of constructive appearance, it has 
been decided by the supreme court of 
New York that a pieais a sufficient ap- 
pearance. Sutherland, judge, Wardell vy. 
Hopkins, M. S. Sept. 8, 1831, cited by 
Mr. Graham, p. 460. 


VI. By 26th rule of the supreme court: 
“Service of notice of an appearance or 
retainer generally by an attorney for tlie 
defendant, shall in all cases be deemed an 
appearance, except where special bail 
shall be required; and the plaintiff, on 
filing such notice at any time thereafter, 
may have the appearance of the defend- 
ant entered nunc pro tunc, as if the date 
of such notice or of the time when the 
same was served.” 7 

We have said all we intended in this 
article, which the editor may consider as 
the writer’s appearance in the Legal Ob- 
server. We have collected together and 
placed in order, what, though familiar to 
the experienced practitioner, is scattered 
widely in the books of practice, and only 
discussed at piece-mcal. , 

We have given the foregoing as a mode 
of treating the subject of practice, which 
combines a description of the actual steps 
taken and the reasons for so doing, ac- 
companied with such critical remarks as 
may excite in the reader a train of useful 
reflections. If we shall be regarded as 
having been measurably successful, we 
may again try our hand, selecting for a 
subject some other branch of practice. © 





HISTORY AND PRACTICE OE INJUNC- 
TIONS. 


ARTICLE IV. 


Tne class of cases to which we shall next 
advert is one, in which all the questions 
arising in the suit at law are of purely le- 
gal cognizance, but there are certain col- 
lateral circumstances, which render it im- 
proper, according to the notions of a court 
of equity, that the plaintiff at law, if suc- 
cessful, should enjoy the fruits of his ac- 
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tion. This is precisely the case which 
was submitted for the decision of king 
James the First. It was raised in Raw- 
son v. Samuel ; where the plaintiff in equi- 
ty alleged a right of set-off, as a reason 
why the plaintiff at law, though he might 
be entitled to succeed in his action for 
breach of contract, still ought not to be 
permitted to recover damages.* It is a 
species of injunction of the most frequent 
occurrence. The equity upon which it is 
founded, is one which admits the demand 
at law to be valid, so far as law is con- 
cerned. For this reason the order is not 
issued, unless the plaintiff in equity is wil- 
ling to put the plaintiff at law in the situ- 
ation in which he would have stood if the 
trial had proceeded and had ended in his 
success. The plaintiff in equity is therefore 
desired to give judgment at law, and to 
bring the money claimed into court. 
Whether he or his opponent shall take it 
out of court, will depend upon the deci- 
sion, which may be made upon the equity 
reserved, 

There is a great difference between 
those cases in which the equity alleged 
raises such a defence to the action as the 
acquiescence which has been mentioned, 
and those in which it destroys the ground 
of action altogether. In the former class 
it is in the nature of a piea which confesses 
and avoids; in the latter it resembles the 
general issue. An instance of the latter 
description is to be found in Miltoun v. 
Stewart.t The action was brought upon 
abond. The equity of the defendant at 
law was that the bond was a gambling 
debt. Lord Cottenham said{ that the 
statements in the answer were amply suf- 
ficient to raise such a degree of doubt 
with respect to the consideration, as to 
entitle the court to prevent the action from 
at present proceeding. With reference 
to the argument, that the injunction ought 
to have been granted only upon the terms 
of paying the money into court, his lord- 
ship said it was very true, that if there be 
a legal debt, and only some equitable cir- 
cumstances, upon which the injunction is 
sought, the court will not allow the debtor 
to retain the money in his own hands ; but 
here the question was, whether there was 





* Rawson v. Samuel, 1 Cr. & Ph. 170. 
+ 3M. &C. 24: t Ibid. 








a debt at all. His lordship was of opin- 
ion that the action should not be permit- 
ted to go on, until the case should be in 
that state, in which the court could come 
to some conclusion as to the right of the 
parties. 

This was an instance in which a part 
would have been deprived altogether of 
his equitable right, if the legal right had 
ever been brought forward. We have 
seen that in other cases the equitable right 
was subsequent to the legal right, in the 
place which it occupied. Here it took 
precedence, not from any superiority of 
one class of rights over the other, but 
simply, because, in the nature of things, 
the inquiry, whether there is any demand 
at all, takes precedence of the inquiry, 
whether, if there is a demand, it can be 
met with any kind of defence. 

This is a proper place for the introduc- 
tion of some remarks upon injunctions, 
issued in an interpleader suit. They are 
founded upon this principle, that one man 
ought not to be vexed by legal proceed- 
ings, instituted about matters in which he 
makes no claim and has no interest. A 
admits that the money which he holds 
does not belong to him. He is prepared 
to give it up. He dares not give it to B 
who brings the action against him, be- 
cause he is threatened by C with a simi- 
lar assertion of title. The dispute then 
lies between B and C. In the eye of a 
court of equity it is against conscience 
that A should be exposed to litigation on 
their account; for this reason the action 
is stayed. Still, A is not allowed, under 
the cloak of any equitable right, to gain 
any personal advantage, or to produce 
any additional inconvenience to either of 
the claimants, by keeping the money him- 
self. That evils of this kind may be 
avoided, and also that the money may be 
placed in security, he is ordered to pay 
the money into court. Thus the equita- 
ble right of A prevails so far as to relieve 
him from all litigation : while the several 
legal rights of B and C are so far respect- 
ed, that the fund is taken out of his hands 
and put into a place of safety, to remain 
there until the title to it has been duly de- 
termined. 

Such is the object of the proceedings 
which take place by way of interpleader. 
Still there is a hardship in them. They 
prevent the party who really is entitled, 
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from taking possession of his property. 
They check the claimant, who shows the 
greatest activity in the assertion of his sup- 
posed rights. They prevent him from be- 
ing possessed of the property to which as 
against the temporary holder he has a com- 
plete title. 

“ The proceeding by interpleader,” says 
Lord Cottenham, “although very neces- 
sary for the protection of a party upon 
whom her inconsistent claims are made, is 
undoubtedly in many cases a severe pro- 
ceeding against the person who is in fact 
entitled. He is in the course of establish- 
ing his legal right, and recovering a debt 
or duty due to him, when this court inter- 
venes and deprives him of the means of 
establishing that legal right, because some 
other person, who appears ultimately to 
have no title at all, gives this court juris- 
diction by way of interpleader, by setting 
up aclaim; and I think it would not be ex- 
pedient to lay down any rule or adopt any 
practice by which parties entitled to an in- 
terpleader would be much encouraged to 
come here; because it is much more ben- 
eficial to the parties really interested in 
the debt or duty, if their own proceedings 
are such as to bring the claims between 
them to an issue, and that that object 
should be obtained without a bill of inter- 
pleader.”” Thus in respect of interpleader 
suits, we find in courts of equity the same 
unwillingness to interfere with legal rights 
that has appeared in other cases of injunc- 
tion, and the same determination on the 
part of the judges to confine their jurisdic- 
tion within the narrowest limits which 
have been assigned by courts of equity to 
orders of injunction. 

The court of equity is not contented 
with the exercise of great caution in the 
issue of orders of injunction: it takes still 
more active measures with a view to pre- 
vent its interposition from doing injury to 
parties in their legal rights. However 
strictly circumstances may be sifted, and 
however carefully the terms of an injunc- 
tion may be worded, occasions will now 
and then arise in which parties will be in- 
jured by the sudden interruption of their 
legal proceedings. We shall find that in 
these instances the court interferes active- 
ly to compel the party who has gained ad- 
vantage in this manner to give compensa- 
tion to his adversary. A defendant pre- 
vented by injunction from compelling 





payment of an annuity, loses the enjoy- 
ment of the successive payments as they 
accrue. Asa compensation for the loss 
he is decreed to receive interest.* Another 
example is found in a case which is short- 
ly reported in the following words :t “ If 
a suit be in chancery for a debt for rent 
by lease, parol or simple contract, and be- 
ginneth within time of limitation, and he 
dismiss after the time of limitation, the 
court will not order the defendant to take 
no advantage of the statute of limitations, 
(see Boscowen and Boscowen’s case ;) but 
if in such suit the party be stayed by act 
of the court, as by injunction, &c., it is 
otherwise, for the act of the court shall do 
no prejudice, as in case of demurrers at 
common law.” An instance of the same 
nature is where an obligee sues at law for 
principal and interest, at a time when they 
are below the amount of the penalty, and 
is restrained from his action until a later 
period, when they exceed the amount of 
the penalty. A decree will then be made 
for the entire sum{ that is due. Inasim- 
ilar manner, if a landlord has been pre- 
vented from recovering his premises by 
ejectment, a decree will be made in his 
favor for the payment of a sum of money 
in the nature of mesne profits. Lord Cot- 
tenham states the general principle in the 
following terms: ‘ The head of equity to 
which I allude is, that where by the inter- 
position of the court to prevent an act 
rightfully or wrongfully intended, the de- 
fendant has lost a remedy at law, the 
court will give him a remedy equivalent 
to that from which the interposition of this 
court has debarred him.”’ || 


BEING WITHIN THE LETTER OF THE 
LAW. 


A poor country pedlar having been de- 
tected in the act of shooting a hawk, was 
taken before a justice of the peace. “So 
fellow,” said the judge, “you think fit to 
shoot without a license, do you?” ‘Oh, 
no, your honor,” cried the offender, “ I 
have a license for hawking ;”’ so saying he 
handed him his pedlar’s license. 





* Morgan v. James, 2 Dick. 644; O'Donnell v. 
Brown. 1 Ba. & Be. 262. 

t Chan. Cas. 2,217. 

t Pultney v. Warren, 6 V.79; Duval v. Terry, 
Show, P. C. 15; Grant v. Grant, 3 Russ, 607; 3 
Sim. 340. § Pultney v. Warren, 6 V. 69. 

|| Brown v. Newell, 2 M. & C.572, 
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Supreme Court N. VD. 


Before the Honorable SAMUEL NELSON, C. J., 
and Judges Brouson aud Cowen. 


Tue Peorte ex relat. Price v. Tue 
AMERICAN INSTITUTE OF THE CITY OF 
New-York. 


MANDAMUS—DEMURRER TO RETURN— 
AMENDMENT. 


The corporation of the American Institute of the 
city of New-York, having expelled one of their 
members on a charge of publishing a letter in a 
public newspaper, reflecting on the conduct of 
the trustees of the corporation, and charging that 
the institute was bankrupt, an ex parte manda- 
mus was obtained to reinstate sech member. 
The return made thereto by the corporation set 
forth evidence of certain facts, but did not set 
forth the facts themselves to which the relator 
deronrred. It was held that the return was in- 
sufficient, 

The court, on motion, would not permit the return 
to be amended, and awarded a peremptory man- 
damus to reinstate such member. 


Tue American Institute was incorporated 
by the legislature of this state on the 2d 
day of May, 1829, and by its charter is 
authorised to make by-laws. It enacts as 
follows : 

“ The said corporation shall have pow- 
ér, from time to time, to make and estab- 
lish such by-laws, rules and regulations, 
as they shall judge proper for the election 
of their officers; for prescribing their re- 
$pective functions, and the mode of dis- 
charging the same ; for the admission of 
members ; for the government of the offi- 
cers and members thereof; for imposing 
and collecting admission fees, fines and 
contributions, from the members ; for reg- 
ulating the times and places of meeting ; 
Sor suspending or expelling such members 
as shall refuse or neglect to comply with the 
said by-laws or regulations, and generally 
for the management and direction of the 
affairs and concerns of the said corpora- 
tion.” —Sec. ILI. 

In 1839 the corporation made the fol- 
lowing by-law, relative to the manner of 
expelling members thereof : 

“Any member, upon twenty days’ notice 
in writing, served personally, or in case of 
absence by leaving it at his last usual 
place of abode, together with a copy of 
specifications of charges, which shall have 
been presented to the institution and prop- 





erly authenticated, may be suspended of 
expelled for improper conduct, or a refusal 
to comply with any of the by-laws or regu. 
lations of the institute, by a vote of two- 
thirds of the members present, at any 
stated meeting of the same, provided not 
less than fifty members vote for such sus- 
pension or expulsion.”—Sec. VIII. of 
Art. 2. 

In the month of April, 1840, Edward 
V. Price, a member of said institute, wrote 
a letter to one of the senators of this state, 
and which was subsequently published in 
the Courier and Enquirer, one of the news- 
papers published in the city of New-York. 
On the 10th of December, 1840, Isaac M. 
Phyfe, a member of said institute, pre- 
sented to the said institute the following 
notice, charge and specification : 


“T hereby give you notice, that at the 
stated monthly meeting of the American 
Institute of the city of New-York, to be 
held im January, 1841, I shall move the 
expulsion from said institute of Mr. Ed- 
ward V. Price, upon the charge and spe- 
cification hereto annexed.—New- York, 
Dec. 10, 1840. Isaac M. Puyre.” 


“ Charge preferred against Mr. Edward 
V. Price, a member of the American In- 
stitute of the city of New-York : 


Charge—Improper conduct.” 


“ Specification —F or that the said Ed- 
ward V. Price, being at the respective 
times and dates hereinafter mentioned a 
member of the American Institute of the 
city of New-York, did maliciously pub- 
lish or procure to be published, on the 
twenty-third day of April, in the year 
eighteen hundred and forty, in the columns 
of a newspaper called the Morning Cour- 
ier and New-York Enquirer, a false and 
scandalous letter addressed to Hon. Gu- 
lian C. Verplanck, in the words and fig- 
ures substantially as follows, viz :” 


“Hon. Gutran C. Verrianck: 

= “ Dear Sir : 1 notice in the report 
of the proceedings of the senate 20th inst. 
that you moved to lay on the table a bill 
making appropriations to the American 
Institute, which motion, permit me to say, 
meets the decided approval of 2@ large 
number of the members of that institution. 
As @ member myself, I am decidedly of 
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the opinion that with a proper and effi- 
cient board of trustees in the institute, its 
resources would be ample to carry out 
the objects of its charter, and become use- 

ful among the institutions of the state.” 
“The affairs of the institute, it is charged, 
have been much neglected and misman- 
aged for the last two years particularly, and 
there have been repeated attempts on the 
part of the present officers to prevent a 
candid investigation of its finances and 
management. With a patronage fromthe 
public unequalled in the history of similar 
societies, it may be said to be bankrupt at 
the present moment. This impression is 
fast gaining ground among the members, 
from the fact that none of its financial of- 
ficers, reported at the last meeting, as it 
was their duty and as they had opportu- 
nity to do—it is thought, from the fear of 
exhibiting too poor a statement for the in- 
spection of the legislature. Believing it 
a duty to the institution, of which I have 
long been an attentive member, to shield 
it from an implied inefficiency to carry out 
its objects of organization by its own re- 
sources, I have taken the liberty of this 
communication, which may prove a mat- 
ter of some information to yourself and 

other honorable members of the senate. 

“ With great respect, 
“ Your obedient servant, 
‘“‘ Epwarp V. Price, 
“ New-York, 22d April, 1840.” 


At the next stated meeting, which was 
held on the 14th January, 1841, after 
proof was made by affidavit of the ser- 
vice of said notice, charge and specifica- 
tion on said Edward V. Price, and before 
any testimony was offered, the said Isaac 
M. Phyfe offered the following resolu- 
tion : 

“ Resotvep, That Edward V. Price is 
guilty of the charge and specification pre- 
sented to this institute at its last meeting, 
that he is guilty thereby of improper con- 
duct under the 8th section of the second 
article of the by-laws of this institute, 
that he be now expelled therefor from 
this institute, and cease to. be a member 
thereof.” 

“Mr. Price being then called upon to 
make his defence, presented the following 
paper :— 

“I deny the truth of a charge made 
against.me by. one Isaac M. Phyfe, a mem- 





ber of the American Institute, specifically: 
as follows: viz., that I did maliciously 
publish or procure to be published in the 
columns of a newspaper called the Morn- 
ing Courier and New-York Enquirer, a 
false and scandalous letter, addressed to 
the Hon. Gulian C. Verplanck; and I 
hereby demur to and protest against the 
right of this incorporation, under the char- 
ter and by-laws, to take any proceedings. 
in the premises to arraign, try, suspend, or 
expel me from membership for such mat- 
ters as charged, or any other matter ap- 
pertaining to my conduct heretofore in the 
institute. American Institute, New-York, 
14 January, 1841. 
“Epwarp V. Price.’ 

And stated he had nothing further te 
say. 

‘ Mr. Isaac M. Phyfe stated that he 
could swear that Mr. Price had admitted 
the publishing of the letter.” 

“ Mr. Edward V. Price stated that this. 
answer was intended to cover as well the 
publishing or procuring to be published as 
the malice and the falsity of charge con- 
tained in the letter in question.” 

“Mr. George Sullivan offered the fol- 
lowing : 

“Resotvep, That witnesses now be 
examined on oath, to prove the charge 
preferred against Mr. Price.” 

“Mr. William Inglis addressed the 
meeting, and suggested that the proof 
should be taken without oath, there being 
no provision for administering oaths in. 
this matter.” ; 

“The words ‘on oath’ having been 
stricken ont of Mr. Sullivan’s resolution, 
with his assent the question was taken on 
his motion so amended, and carried.” 

“Mr. Phyfe being called upon, stated 
upon his honor, that at a meeting last 
summer on the night of the annual elec- 
tion, Mr. Price said that he admitted the 
publication of the letter to Mr. Verplanck, 
and that the charges contained in the 
letter were true, and that he could prove 
them.” 

‘Mr. Price being called upon, declined 
asking any questions of Mr. Phyfe, and 
stated that he relied on his legal rights.” 

“ Mr. Phyfe then stated that at the meet- 
ing before referred to, he had charged Mr. 
Price with having published this letter to 
Mr, Verplanck, in a newspaper, but did 
not particularize which, newspaper.” 
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“Mr. Livingston asked liberty to put 
questions to Mr. Phyfe respecting the 
truth of the charges contained in this let- 
ter to Mr. Verplanck.” 

“The chair directed that the questions 
should be stated that he might decide on 
their propriety and relevancy.” 

“ Mr. Livingston then proposed the fol- 
lowing question: Do you know the situ- 
ation of the American Institute as to its 
finances on the 22d day of April, 1840 ?” 

“The chair decided the question to be 
improper.” 

“ Mr. Sullivan being called, stated that 
Mr. Price admitted the publication before 
him while acting as chairman of a com- 
mittee of investigation of the institute, that 
this publication and another were shown 
to Mr. Price by him, and that Mr. Price, 
on being asked if he had any explanation 
to make, replied that they were short and 
to the purpose.” 

“In reply to a question from Mr. C. B. 
Zabriskie, Mr. Sullivan stated that he was 
sure that the letter im question had been 
presented to Mr. Price, and that Mr. Price 
had stated he had no explanations of these 
publications to offer, that they were short 
and to the purpose.” 

“‘ Mr. Price then assured the meeting in 
the most solemn manner that Mr. Sullivan 
was mistaken, and that this letter had not 
been presented to him.” 

“Mr. Sullivan stated that he still be- 
lieved that he had stated the facts cor- 
rectly.” 

“Mr. Paul Stillman being called upon, 
stated that he attended the meeting of the 
institute last summer, at which the resolu- 
tion directing certain members to be in- 
dicted, was passed, and that on the eve- 
ning after the meeting had adjourned, Mr. 
Price said that he wrote this letter to Mr. 
Verplanck.” 

“Mr. Price then stated that he admit- 
ted he had written this letter. He then 
stated that he had no witnesses to call, and 
that he relied on his legal rights.” 

“ Mr. Gurdon J. Leeds then moved the 
previous question on Mr. Phyfe’s resolu- 
tion, which was ordered.” 

“The question on Mr. Phyfe’s resolu- 
tion being then taken, it was adopted. 
Ayes 77, Noes 24.” 


After Mr. Price’s expulsion he applied 
on affidavits detailing the above facts, to 





the supreme court for a mandamus to re- 
instate him as a member of said corpora- 
tion, notice of which was given to the 
trustees of the institute, and the motion 
was fully argued by counsel for both par- 
ties, and the supreme court issued an al- 
ternative mandamus, commanding said in- 
stitute to reinstate said Price, or show 
cause to the contrary. 

The mstitute made a return to said al- 
ternative mandamus, setting forth the 
charter and by-laws, two reports of select 
committees of the institute, a report of the 
finance committee, the note, charge, and 
specifications, and the testimony taken be- 
fore the institute on the expulsion of said 
Price. The passages in quotation marks 
are taken from the return. 

To the return, the relator demurred. 

The respondents joined in demurrer. 

The case was argued at the last July 
term of the supreme court. 

Liv. Livingston, for the relator, relied 
on the following points : 

I. That it does not appear by said re- 
turn that the American Institute had any 
right or power, by its charter or by-laws, 
to expel suid Price for the causes in their 
return mentioned. 

II. That by the charter the institute 
have power to make by-laws and expel 
members for a neglect or refusal to com- 
ply with them, but such by-laws must be 
in accordance with the charter, and a by- 
law not authorized by the charter is in 
fact a nullity. 

III. That there is no by-law of the in- 
stitute to restrain any member from writ- 
ing or publishing articles in the public 
papers respecting ‘Ue institute or its ofh- 
cers. 

IV. That the charter does not authorize 
a by-law respecting the conduct of a mem- 
ber as an individual, but only when acting 
as a member of the institute. 

V. That sec. 8 of art. 2 of the by-laws 
is not a by-law against improper conduct, 
and the words improper conduct therein 
contained, are a nullity and suiplusage, 
for a corporation cannot in that way en- 
large its powers. 

VI. That sec. 8 of art. 2 of the by-taws 
is merely a by-law directing the mode of 
proceeding to expel members, and cannot 
be considered a by-law against improper 
conduct, except by implication, and a by- 
law cannot be made by implication. 
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VII. That were that section a by-law 
against improper conduct, it would be in- 
operative as being indefinite, and, at most, 
could only apply to the conduct of mem- 
bers while in the institute. 

VIII. That the term improper conduct 
can only refer (when unexplained by a by- 
law,) to such conduct as would render the 
offender unfit to execute any public fran- 
chise, (13 Wend. 476.) 

1X. That the charge in the letter of 
Price to Verplanck, if any thing, is a libel 
on the officers of the institute, and cannot 
be taken notice of by the institute as a 
ground of expulsion until after the trial 
and conviction of Price. 

X. That there does not appear by said 
return to have been sufficient proof or ev- 
idence to substantiate the charge and spe- 
cification. 

XI. That the American Institute had 
no right to proceed in the manner in said 
return mentioned to try and expel said 
Price. 

XII. That the meeting of said insti- 
tute was not organized, during the trial 
and expulsion of said Price, according to 
the charter and by-laws, in that Ralph 
Lockwood, one of the members, and not 
a president or vice-president, presided 
during the trial of said Price, there being 
during the whole time one or more vice- 
presidents present. 

XIII. That said institute had no right to 
prevent questions being put to the witness- 
es on the trial of said Price, tending to 
prove the truth of the matters set forth in 
the charge and specification. 

XIV. That said institute had no right 
to take testimony on honor, there being no 
by-law to authorise the same: it should 
have been taken under oath. 

XV. That the reports in said return 
contained, as they are certified, do not ap- 
pear to be the acts of the American In- 
stitute. 

1. That the report of the committee of 
which George Sullivan was chairman, was 
neither adopted nor accepted as a report 
from the committee. 

2. That the report of the committee 
of which Philip Schuyler was chairman, 
although accepted as a report from the 
committee, was never adopted by the in- 
stitute. 

3. That the report of the finance com- 
mittee does not appear, by said return, to 





have been either accepted or adopted by 
the institute. 

XVI. That said reports should not 
have been included in the return. 

1. That said reports were not read on 
the trial of said Price. 

2. That they do not appear by said re- 
turn to have been adopted by the institute 
as reports from the committees. 

3. That the statements in said reports 
are not alleged to be true in said return. 


George Sullivan, for respondents, relied 
on the following points : 


I. That the return is sufficient in law: 
it shows that the conduct of Price, for 
which he was expelled, was a violation of 
his duty as a member of a public corpora- 
tion at common law. 

1. It shows the publication by Price of 
his letter to Gulian C. Verplanck, a sena- 
tor, in the Morning Courier and New- 
York Enquirer, of 23d April, 1840. 

2. That this letter in its statements 
against the management of the institute 
was false. 

3. That the publication was malicious. 

4, That Price, after publishing it, per- 
sisted in the publication thereof, without 
any effort to prove its truth before the in- 
stitute, although full opportunity was given 
him by all its members to do so. 

5. That his conduct was injurious to 
this corporation, of which he was a mem- 
ber. 

6. That his conduct was injurious to 
the public, for whose benefit the institute 
was established. 

II. That the return also shows that his 
conduct was a violation of a by-law of the 
institute, which prohibits improper con- 
duct in its members, and declares that any 
member guilty of improper conduct may 
be expelled. 

1. That the institute had express power 
to make by-laws for the government of its 
officers and members. 

2. That the by-law in question was duly 
made and in force at the time of said 
Price’s said conduct. 

3. That the legal construction of it, viz., 
the 8th section, extends to and embraces 
all conduct of a member which is injuri- 
ous or of injurious tendency to the insti- 
tute, or impairs the confidence of the pub- 
lic in its proper management falsely. 

4, That the descriptive words used in 
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that 8th section, viz., “improper con- 
duct,” are sufficiently definite to apprise 
all members of the kind of conduct in- 
tended to be prohibited thereby. 

5. That the conduct of Price was there- 
by prohibited. 

6. That his conduct was a violation of 
that by-law. 

III. That the return shows that the 
proceedings against Price were legal and 
sufficiently regular in all respects. 

1. That the charge made of improper 
conduct, was duly made and specified. 

2. It was duly presented to the institute. 

3. Price had due notice thereof, and of 
the time of his trial thereon, viz., at their 
next stated meeting, in January, 1841. 

4. That the resolution moved thereon 
at that meeting for his expulsion, was pro- 
per and sufficient. 

5. That Price appeared at that meeting 
and put in his defence in writing. 

6. That the meeting was a stated meet- 
ing of the institute, fixed by the charter, 
and more than a sufficient number of 
members were present throughout the 
meeting. 

7. That said meeting was duly organ- 
ized by a sufficient presiding officer and 
clerk. 

8. That upon the defence put in by 
Price, it was proper for the members then 
present to proceed in the trial as they did, 
and establish the fact of said publication 
by said Price. 

9. That the fact of publication was le- 
gally and sufficiently established, and its 
falsity and malice sufficiently proved to 
justify sentence of suspension or expul- 
sion. 

10. That it lies in the discretion of the 
members present to pass sentence of ex- 
pulsion. 

11. That the sentence of expulsion was 
just and necessary, under all the circum- 
stances thereon by the return, for the well- 
being and usefulness of the institute. 

12. That the institute did not prevent 
questions being put on the trial, to prove 
the truth of the matters set forth in said 
Price’s letters. 

13. That no objections were taken at 
the trial by Price, or any member in his 
behalf, as to the examination of witnesses 
not under oath; but Price admitted at the 
trial all that was material to be proved, 
viz., that he did write the said letter. 





14, That it was not necessary that wit- 
nesses should be sworn; but if so, thig 
was superceded by Price’s admission, who 
also stated he had no witnesses to call on 
his behalf. 

15. That all members were free to 
speak on his behalf, and Price had full 
opportunity of being heard. 

16. That the question upon the resolu- 
tion for expulsion was taken by yeas and 
noes, and it appeared by the return that the 
required majority voted for his expulsion, 
viz., 77 for and 24 against, and 77 was 
two-thirds of all present, viz., 104. 

IV. That the return is correct in form 
and sufficiently regular. 

1. That it is sufficiently certain. 

2. That it tenders all material issues. 

3. That the reports in the return, and 
the proceedings in respect to them, are 
properly inserted in the return, and espe- 
cially to show the willingness of the ma- 
jority of the institute and all its officers to 
facilitate the investigation of all the bad 
conduct charged against it in Price’s let- 
ter, and his refusal to prove the truth of 
his statements when invited. 

V. That no part of the return ought to 
be expunged. 

1. That the first part is a denial of the 
allegation of unjust expulsion in the writ. 

2. The second part is proper to show 
Price’s conduct after the publication, viz., 
his persisting in his publication without 
offering to prove its truth, although oppor- 
tunity was given him so to do, and that 
the conduct of Price was injurious to the 
institute. 

3. That the third part shows that the 
president and vice-presidents could call 
members to the chair. 

VI. That the writ of alternative man- 
damus is defective, in not setting out the 
title of Price to be restored specially, and 
the writ should contain— 

1. The by-laws of the American Insti- 
tute under which he was elected, and those 
under which he was expelled. 

2. Those facts which show that the ex- 
pulsion was unjust. 

3. That the alternative mandamus is 
bad in substance, and the defendants are 
entitled to judgment thereon. 

Per Curtam.—We are of opinion that 
the return in this case is insufficient. It 
appears to us that the return pleads the 
evidence of facts instead of the facts 
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themselves, and we therefore think that 
judgment should be given for the relator 
on the demurrer. Commercial Bank v. 
Canal Commissioners, 10 Wend. 32. 

G. Sullivan, counsel for the respond- 
ents then made a special application at 
the same term to amend the return on the 
merits, which having been argued by the 
counsel for both parties, the papers were 
retained by the court, and before the deci- 
sion of the motion the following briefs or 
argument and reply of counsel were trans- 
mitted to the chief justice. 

G. Sullivan, for the respondent—The 
objection taken by the court to the return 
in this case, was not contained in the cau- 
ses of demurrer, but on the contrary, all 
the causes of demurrer indicated that the 
plaintiff’s counsel did not think of that ob- 
jection, nor intend to take it. If he had 
assigned his objection as cause of demur- 
rer, the defendants would have had oppor- 
tunity of electing, to amend before joinder 
in demurrer. We submit that the de- 


fendants ought not thus to be deprived of 


their right of amendment, which the rule 
requiring a specification of all the causes 
of demurrer, which the demurrant relied 
on, was designed to promote, and it would 
be manifestly unjust to grant a perempto- 
ry mandamus upon a mere technical de- 
fect in pleading, of which the defendant 
did not intend to avail himself, but in ef- 
fect waived it by omitting it from his 
points of argument and by his argument 
upon the evidence itself as matters of fact, 

roper for the consideration of the court. 
Tnder these circumstances, we would 
submit that our motion for leave to amend 
the return ought to be allowed, and with- 
out costs, as we should have been entitled 
to amend without costs if the plaintiff’s 
demurrer had assigned the objection taken 
by the court as cause of demurrer. We 
submit that this is a proper case for al- 
lowing an amendment of this mere form- 
al defect in pleading, because it is appar- 
ent from the return that there is a good 
cause for disfranchisement, which will re- 
main in full force against the relator, inas- 
much as the peremptory mandamus, if 
granted upon the objection taken by the 
court, would be granted merely upon a 
formal defect in pleading. Where the re- 
lator has been disfranchised irregularly, 
and for that reason entitled to restoration, 
yet there being a sufficient cause for his 





expulsion, the court would not grant him 
a peremptory mandamus. (Rez. v. Grif- 
Jiths, 5 B. & A. 736; same vy. same, 1 D. 
& R. 390; Rex. v. Uxbridge, Cowp. 525.) 
And so if the relator seeks admission to a 
franchise, to which admission he might 
be entitled; yet if it appear that he might 
for good cause be immediately expelled, 
the court would not admit him. (Ez. p. 
Paine, 1 Hill, 665.) 

Liv. Livingston, for the relator, contra.— 
Although the court may decide on a point 
not specified in the demurrer, yet if any 
of the causes thereof as specified were 
good causes of demurrer, it is sufficient. 
In this case the first and twelfth causes of 
demurrer certainly were sufficient to notify 
the defendants that we relied on the same 
ground on which the court decided the 
point; at least they are good causes of de- 
murrer. The court decided the return to 
be bad for stating evidence of facts, instead 
of stating a fact on which issues could be 
taken. The first cause of demurrer clear- 
ly include such objection to the return, for 
it states that the institute had no right to 
expel Price for the causes in said return 
mentioned, that is to say, that no sufficient 
facts were alleged or charged in the re- 
turn to authorize the expulsion of said 
Price; and in truth no fact is alleged in 
the return, excepting the fact that they 
turned out said Price, and then they give 
a history of every thing that had taken 
place in the institute respecting the same, 
but nowhere in said return charged or 
alleged such statement to be true; in fact 
no reason or cause for expelling said 
Price was given in said return, but a mere 
statement of the proceedings of the insti- 
tute to expel him. They did not allege 
or charge in said return that Price wrote 
and published the letter to Gulian C. Ver- 
planck, in said return mentioned, nor that 
the same was untrue in fact, thereby giv- 
ing the relator no fact on which to take 
issue; in fact showing zo cause in said re- 
turn why said Price should be expelled. 
The relator never. intended To WAIVE ob- 
jecting to the return on this ground, and 
considered it fully embraced by the cau- 
ses of demurrer as specified. The twelfth 
cause of demurrer seeks to strike out the 


greater part of the return on the very 


ground that such parts are improperly 
pleaded, and ought not to have been in- 
serted therein, and the court decides that 
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all those paragraphs were improperly in- 
serted in said return. 

In this case we object to the defendant 
being permitted to amend on any terms, 
as it clearly appears by the return that 
the relator was expelled without sufficient 
cause and in an improper manner, for the 
letter alleged to be published by Price, 
even if the statements in the same were 
not true, would not be sufficient cause for 
expulsion, except after trial and conviction 
for libel, (vide 13 Wend. 475 to 478 ;) but 
we allege the same to be true, and the re- 
lator was denied on the trial of said Price 
the right to ask questions tending to prove 
the truth of the same. The relator was 
expelled on the 14th Jan., 1841, and has 
ever since that time been deprived of his 
right of membership, and no longer delay 
should take place in his being reinstated, 
especially as it most clearly appears from 
said return to have been the result of an 
election contest, and that said Price was 
expelled owing to personal feelings of ill 
will growing out of such election. All 
the ill feeling growing out of that election 
has subsided long since, excepting that 
the few individuals who were the promo- 
ters and chief agents in the expulsion of 
said Price, do not wish his resturation, as 
it might be considered a censure on their 
conduct, and which we trust and believe 
the court think they merit for their unjust 
proceedings in regard to said Price. 

The granting a peremptory mandamus 
would settle the question finally, and re- 
store harmony to the institute ; on the oth- 
er hand if an issue is taken ‘on the publi- 
cation of said letter and the truth of the 
contents, it must open anew the whole 
controversy and lead to further disturbance 
and ill feeling. 

Per Curtam.—We cannot permit the 
return in this caseto be amended. Judg- 
ment must therefore be entered for the 
relator, and a peremptory mandamus must 
issue. 

The peremptory mandamus having been 
served on the said institute, the said Ed- 
ward V. Price was in pursuance thereof 
and bya resolution of said institute, RE- 
STORED as a member, and to all his 
rights of membership thereof. 

The following is a copy of the peremp- 
tory mandamus granted in this matter :— 

Tue Peopte of the State of New-York, 
To The American Institute of the city 





of New-York, Greeting: Wuereas Ed- 
ward V. Price was duly elected and ad- 
mitted a member of the said The Ameri- 
can Institute, of the City of New-York, 
pursuant to the Charter and By-Laws of 
said Institute to have and to hold and be 
possessed of such right of membership 
according to said Charter and By-Laws, 
By virtue whereof the said Edward V, 
Price was and is justly entitled to the 
right of membership as aforesaid, and to 
all the privileges and immunities of a 
member of said Institute. Nevertheless 
you the aforesaid The American Institute 
of The City of New-York have unjustly 
expelled him as a member thereof and 
removed him from the exercise of the 
right of membership of said Institute, to 
the grievous damage of the said Edward 
V. Price, as we are informed by his com- 
plaint: THererore we, being willing that 
full and speedy justice be done in this be- 
half to him the said Edward V. Price, as 
is just, ComMAND you, firmly enjoining, 
that immediately after the receipt of this 
writ you restore him as a member of the 
American Institute, of the City of New- 
York, and‘to all the rights and privileges 
of membership thereof, and permit him 
to exercise the same, lest complaint shall 
again come to us by your defaults; and 
in what manner this our command shall 
be executed, make appear to our said 
Justices of our Supreme Court of Judi- 
cature on the third Monday of October 
next, at the Court House in the City of 
Rochester, and then sending back to us 
this our writ. 
WITNESS, Samvuet Netson, Es- 
L. 8. quire, Chief Justice of our said Court, 
at the Academy, inthe City of Utica, 
on the first Monday of July, in the year 
of our Lord one thousand eight hundred 
and forty-two. 
Liv. Livingston, Attorney. 
Hallett, Paige, Denio and Sutherland, 
Clerks. 


Presentment of Bill—Where a bill 
drawn by W. C. upon one J. C. was ac- 
cepted by the latter, payable at the plain- 
tiffs’ bank, and was subsequently endorsed 
by W.C. to the plaintiffs, and on the day 
when it became due there was no assets 
of J. C.’s in the bank. Held, that it was 
not necessary to show a presentment of 


the bill. 
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Sn Chancery 


—_— 


Before the Honorable LEWIS H. SANDFORD, 
Assistant Vice Chancellor of the First Circuit. 


THorP AND OTHERS, Executors, &c., or 
AMOS, DECEASED, AND ELIZA, THE WIFE 
OF THE SAID THorpP, Vv. AMOS AND OTH- 
ers. May 8, 9, 10, 15. 


DONATIO MORTIS CAUSA—LIABILITY OF 
FEME COVERT FOR A TORT—SUBROGA- 
TION—WITNESS. 


The donee of a gift, mortis causa, is not a compe- 
tent witness in behalf of herself or others inte- 
rested in the gift, to sustain it in a suit by execu- 
tors against the recipients of the fund; nor does 
the execution by her of a release to infant lega- 
tees, who would be entitled to the fund under 
the will, render her competent. 

The alleged donatio mortis causa not sustained up- 
on the evidence. 

The donee and a colluding executor were held lia- 
ble for the whole sum, although they had distri- 
buted it among theraselves and the others; but 
they were permitted to be subrogated to the 
complainants’ remedy against the latter. 

Some of the recipients were married women. 

Held, that they were liable as tort feasors for the 
respective amounts received by them. 


Tue circumstances of this case appear in 
his honor’s opinion. 


W. L. Morris, for complainants. 
H. F. Clark, for the complainants, ex- 


ecutors, &c., of Amos, and for sundry in- 
fant defendants. 


Derry and O’Connor for Willoughby 


and wife. 
J. Leveridge, for Mrs. Thompson. 
Dan. Marvin, for W.R. Miller and wife. 
Aitken, for Van Beuren and others. 


Devereux, for Fleming and others, and 
for several infant defendants. 


Milspaugh, for defendant Elizabeth 
Amos. 


J. W. Brown, for other infant defend- 


ants. 
W. S. McCoun, for all the other defend- 
ants. 


May 15.—Tue Assistant Vice Cuan- 
CELLOR.—This is a contest between the 





children and the grandchildren of Richard 
Amos, deceased. The bill was filed to 
obtain a construction of his will, and 
among other things, charged that his 
daughter, Mrs. Thompson, had at his 
death $30,000 belonging to him, which 
she claimed was given to her by the testa- 
tor a short time before that event, with a 
direction to divide the same immediately 
after his death among his children. That 
she had accordingly divided $19,980, 
among them, and subsequently on the de- 
mand of the executors had delivered to 
them $9,950 more, on condition that they 
should deposit it in the Greenwich Bank, 
to abide the decision of this court respect- 
ing the donation. The bill charges that 
the $30,000 is a part of the personal es- 
tate of the testator. Mrs. Thompson, Van 
Beuren and the other defendants, children 
of the testator, answered the bill, and set 
up that the $30,000 was given to them 
mortis causa by the testator in his last ill- 
ness, and each of the children admits the 
receipt of the one-ninth part of the $19,- 
980, which Mrs. Thompson distributed 
among them as alleged in the bill. About 
fifty grandchildren were made parties, of 
whom all but three were infants, and put 
in general answers. 

The cause was heard by my predeces- 
sor* on pleadings and proofs, and a decree 
made, declaring and establishing the trusts 
of the will. A separate order was also 
made, referring it to a master to take 
proofs, and ascertain and report whether 
the testator made the gift of the $30,000 
mentioned in the answers of Van Beuren 
and Mrs. Thompson. This direction was 
given in consequence of the infant defend- 
ants, against whom there was no proof of 
the donation. 

The cause now comes before me on the 
report of the master, who certifies to the 
court that the testator did not make the 
gift alleged, or any such gift. The dispo- 
sition of his property made by the testa- 
tor in his will, causes this question to be 
presented in a manner very unusual. To 
each of his children living he gave a life 
interest in distinct portions of his real es- 
tate; and after some other devises he 
gave all the residue of his estate to his 
wife for life, and after her death to be 








* The Hon. Murray Hoffman. 
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-equally divided between all his grand- 


children. His children, therefore, would 
receive no part of this fund under the will, 
and all of them who were defendants in- 
sist on the validity of the donation. The 
grandchildren are ail interested to defeat 
the gift. Of the complainants, Thorp and 
wife, and R. Amos, have the same inter- 
est as the other children; and Thorp, 
Amos and Van Beuren, being a majority 
of the executors, are directly opposed in 
interest to the whole mass of grandchild- 
ren. The contest before the master was 
therefore in fact, although not in form, a 
contest between the testator’s children on 
the one side, and his grandchildren on the 
other. And as the latter were nearly all 
infants, it was necessarily conducted with- 
out much reference to the issues made by 
the pleadings in the cause. 

The only witness called to prove the 
fact of the gift by the testator is his daugh- 
ter, Mrs. Thompson, one of the defend- 
ants. And the first question presented in 
the case, is in regard to her competency 
as a witness. To obviate the objection on 
that ground before the master, she pro- 
duced and furnished to him a release in 
due form, whereby she released and made 
over to her infant children all her share, 
right and title in the $20,000 divided 
among the testator’s children in pursuance 
of the alleged gift, and in the remaining 
$10,000 embraced in the gift and deposit- 
ed in the bank. I cannot perceive how 
the execution of this release affected her 
interest in the cause. The delivery of the 
instrument to the master availed nothing : 
he did net represent the infants. No per- 
son assented for them to the reception of 
the release. Probably there was no per- 
son in existence who could give any valid 
assent, so as to render the execution and 
delivery of the deed complete. Certainly 
no one who had the legal capacity to act 
for the infants, would yield his assent to a 
proceeding by which the mother relin- 
quished to her children about $200 each, 
in order to make herself a competent wit- 
ness to deprive them of nearly three times 
as much by her testimony. Her making 
over to them her share of the $19,980, 
which she had received six years before, 
and which her counsel now insists went 
into her then husband’s hands and was 
spent by him, was a solemn mockery of 
the forms of justice. 





In order to make Mrs. Thompson a com: 

— witness, she should have been re. 
eased by the parties to whom she wag 
liable in respect of the subject matter of 
her testimony. She was testifying to de- 
feat a claim of the executors, for which 
she was chargeable in the first instance ; 
and I do not think that she was a compe. 
tent witness to support the donation, either 
in her own behalf or in behalf of the par- 
ties to whom she distributed the fund. 

This disposes of the defendant’s claim 
founded upon the existence of the dona. 
tion. I will add, that assuming Mrs. T, 
to have been a competent witness, I con- 
cur fully in the conclusion of the master 
upon the testimony. 

The facts related by Mrs. T. are strange, 
inconsistent and improbable. She is con- 
tradicted in many important particulars by 
the other witnesses. Her concealment of 
the existence of the money and of the gift 
as now set up, during the testator’s illness 
and for several weeks after his death, and 
until after considerable excitement had 
arisen among his children, who were con- 
fident that the testator had a large sum of 
money in ‘his possession just before his 
death, and who suspected foul play; and 
the very extraordinary mode then resort- 
ed to by her for the distribution of the 
$20,000, evince an intention originally to 
appropriate the money to her own use, or 
to share it with Van Beuren only. The 
reason given by her for dividing only 
$20,000 of the fund at that -time is unsat- 
isfactory. It is quite as probable that she 
thought the distribution of that sum would 
allay the excitement and stifle all further 
inquiry. The testator’s son, Samuel Amos, 
was included in the distribution, although 
not one of the objects of the testator’s gift, 
when it was first made as related by Mrs. 
T. By giving him a share of the money, 
there would remain no person who it was 
probable would question the donation. 
Again, the testator had the $30,000 in 
bank notes about his person, and the evi- 
dence is strong that the money was taken 
from him when he was delirious or in a 
stupor. The learned counsel for Wil- 
loughby and wife argued with great inge- 
nuity and much force, that the reasonable- 
ness and probability of the alleged gift 
strongly corroborated the testimony of 
Mrs. T. There was some evidence tend- 
ing to.show that the testator would have 
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divided this money, or a part of it, among 
his children at some future time, but it is 
entirely too slight to aid in sustaining the 
impeached testimony of Mrs. T. I consid- 
er her testimony unworthy of credit. 

Another ground for the decision of the 
master was the incompetency of the tes- 
tator to make a will or to transact any 
business during his last illness. He was 
injured by a fall upon the back tg of his 
skull, which produced a disorder of the 
brain, and terminated in his death three 
weeks after the accident. A physician 
was. summoned immediately, who saw 
him from two to four times a day during 
his whole illness. A second physician 
attended in consultation, generally twice 
or three times a day, till his death. The 
physicians, seeing a lawyer at the testa- 
tor’s house the day that the accident oc- 
curred, and knowing that the testator had 
a very large estate, suspected that a testa- 
mentary disposition of his property was in 
contemplation. They supposed that they 
would be called upon as witnesses in 
reference to the testator’s situation and 
mental condition, and they felt it to be 
their duty to be attentive and observant of 
the state of his mind, and to preserve their 
impressions on the subject. They there- 
fore testify on this point with unusual ad- 
vantage to the cause of truth, and they 
coucur in saying that the testator was not 
competent to transact any business at the 
time this gift is alleged to have been made, 
and their evidence is entirely conclusive 
against the mental capacity of the testator 
to make such a gift of his property. 

An objection was interposed to this evi- 
dence, on the ground that the question was 
not put in issue by the pleadings. As it 
was directly within the scope of the in- 
quiry referred to the master, 4t is unne- 
cessary to consider the objection. 

The master’s report must be confirmed. 

An important point then arises in the 
case—how shall this money be recovered 
by the executors, and from whom 1? 

It is insisted on behalf of the grand- 
children, that each of the children is liable 
for the respective proportions of the $19,- 
980 received by them, and that Van Beu- 
ren and Mrs. Thompson are responsible 
for the whole sum, or for so much as 
cannot be collected of the others; and 
that the life estates of the children in the 





respective premises, devised to their sepa- 


rate use, or in trust for them, by the tes- 
tator, should be charged by the decree 
with the repayment of the sums for which 
they are liable. On the other hand, it is 
claimed that there is no liability for the 
whole sum attaching, either to Van Beu- 
ren or Mrs. T.; and that in respect of the 
testator’s daughters, who were married at 
the time of the distribution made by Mrs. 
T., they are not liable at all, and that the 
decree must go against their respective 
husbands only. 

First. In reference to Van Beuren and 
Mrs. Thompson—the direct evidence in 
the case to charge Van Beuren with inter- 
meddling with the money is in the testi- 
mony of Mrs. T., which is to be laid out 
of view entirely. In the absence of proof 
of the alleged gift, the conduct of Van 
Beuren is extremely reprehensible. He 
was the agent and confidential friend of 
the testator, and as one of the executors 
had taken an oath faithfully to discharge 
the duty of that office, yet he connived at 
the illegal disposition of the fund made by 
Mrs. T., and colluded with her to violate 
his trust and deprive his own children of 
the bounty of the testator. In his answer 
he admits by implication that this money 
had been in his possession. Whether it 
had or not, it was his plain and imperative 
duty, on qualifying as executor, to have 
made known to his co-executors the ex- 
istence and situation of this fund, and to 
have united with them in prempt and en- 
ergetic measures for its recovery. 

I do not think that I shall do him any 
injustice if I hold him responsible jointly 
with Mrs. Thompson for the money which 
she distributed to herself, to the wife of 
Van Beuren, and to the other children. 
Then as to Mrs. Thompson, she is respon- 
sible as a wrong doer, (2 R. S. 449, § 17.) 
As was said by Sir Matthew Hale, in his 
celebrated judgment in Scot v. Manby, (1 
Sid. 109; §c. 1 Lev. 4, and 1 Keb. 69, 80,) 
“in case of a wrong, the wife binds her- 
self, for she must be joined in the action, 
and so she will be more careful not to 
subject herself than when the husband is 
charged alone.” And courts of equity 
have long acted upon that principle; see 
Ch. Ca. 80; Gilpin v. Knight, 1 Vern. 
143; Lord Paget v. Read.) Mrs. T.’s 
coverture at the period in question is 
therefore no answer to her liability for in- 
terfering with the property of the testator. 
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The other children, who were married 
women, are also liable for the sums which 
they received. Each knew perfectly well 
that those sums were a part of the prop- 
erty and effects of the testator, and each 
retained her share and insisted upon it as 
her right, instead of delivering it to the 
executors. The receiving, taking, or in- 
terfering with the effects, constitutes the 
wrong by the Revised Statutes; and the 
question upon the liability of a married 
woman for a conversion of property, which 
came rightfully or without a tort into her 

ossession, does not arise in this case. 

he executors having traced the funds 
into the hands of these parties, are entitled 
to a decree against them for the repay- 
ment of the same. Mrs. Thorp, one of the 
children, was made a complainant. Her 
interest in this alleged gift is wholly ad- 
verse to that of the executors, and she has 
had no opportunity to claim or contest her 
rights. There can be no decree against 
her in this suit, and the decree must pro- 
vide leave for the executors (or Mrs. 
Thompson and Van Beuren, on their pay- 
ing Mrs. Thorp’s share of the delinquent 
fund to the executors,) to prosecute Mrs. 
Thorp in this behalf, if they shall be so 
advised. Van Beuren and Mrs. Thompson, 
will in this suit be subjected in the first 
instance to the payment of the $2,220, re- 
ceived by Mrs. Thorp, and the complain- 
ant, Thorp, being jointly liable with his 
wife for the amount, will also be declared 
liable here. 

The executors cannot recover interest 
on this fund during the lifetime of the wi- 
dow of the testator, she being entitled to 
the whole income, and having released 
and transferred it to her children. It was 
stated on the hearing that she died a few 
weeks previous to the argument. From 
the time of her death, the parties liable to 
refund ought in strictness to pay interest. 
It was not claimed at the hearing, and the 
decree, therefore, will not direct the pay- 
ment of interest prior to its entry. As to 
costs, the costs of the complainants and 
of the grandchildren may be paid by the 
executors out of the fund provided in the 
will for the payment of expenses. 

The decree will declare that Van Beu- 
ren and Mrs. Thompson are liable to the 
executors for the whole sum of $19,980, 
with interest from the death of Mrs. Amos. 
That George B. Thorp, Richard Amos, 





junior, Mrs. Van Beuren, Mrs. Hooker 
Quackenbush and wife, W. R. Miller and 
wife, Willoughby and wife, and Samuel 
Amos, are severally liable for the $2,220 
received by them respectively, with inter. 
est from the death of Mrs. Amos. In case 
the whole or any part of these several 
amounts shall be collected of the parties 
last mentioned, Van Beuren and Mrs. 
Thompson are to be exonerated, pro 
tanto; and if they are compelled to ay 
any sum in respect of the amounts which, 
as between them and the other parties, 
ought to be paid by the latter, they are to 
be subrogated to the complainant’s reme- 
dy for such sum. As a general rule equity 
will not interfere to enforce a contribution 
between wrong-doers. Peck v. Ellis, 2 J. 
C. R.131. Dupuy v. Johnson, 1 Bibb. 562.) 
But I deem this case more analagous to 
actions of trover and actions on the case 
against common catriers, and similar in- 
stances of guasi torts, than to cases of 
fraud or moral turpitude. I do not feel 
free from doubt on the subject, although 
conclude that it will be most equitable to 
direct the contribution. 

I do not* perceive any mode by which 
the amount due tv the complainants can 
be declared to be a lien on the life inter- 
ests of the children under the will of Rich- 
ard Amos. The complainants must pur- 
sue the usual course for enforcing decrees 
of this court. 





Court of Common leas. 


_——— 


Before the Hon. M. ULSHOEFFER and Judges 
Ingraham and Inglis. 


Smmus v. Sattus.—June 3, 1843. 


A granted a lease of premises to B, and C became 
his surety for the payment of the rent, &c. At 
the time the lease was granted, the premises 
were under foreclosure by virtue of a mortgage 
previously granted by A, and were afterwards 
sold and conveyed under the usual decree to D, 
to whom the tenant’s agreement, as well as the 
surety’s, were assigned. After the premises 
were sold the tenant refused to attorn to the 
purchaser, but abandoned the premises. In a 
suit by the purchaser, brought in the name of A, 
for rent due subsequent to such sale and aban- 
donment, it was held that the plaintiff could not 
recover. 


Tus was an action of covenant. It ap- 
peared that one John Shine entered into 
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an agreement in writing tu hire a house, 
No. 91 Cherry-street, in the city of New- 
Yerk, for the term of one year, to com- 
mence the 1st day of May, 1840, at the 
yearly rent of $550, payable quarterly, 
and covenanted to do certain repairs ; that 
in pursuance thereof Shine entered and 
occupied the premises, and that the de- 
fendant became his surety for the pay- 
ment of the rent. The declaration con- 
tained the usual averments and breach, to 
which the defendant pleaded non est fuc- 
tum, with notice of the intended defence. 

The cause was tried before Ulshoeffer, 
J., in December term, 1843. The execu- 
tion of the tenant’s agreement and de- 
fendant’s covenant of suretyship having 
been proved, the defendant’s counsel put 
in evidence a mortgage of the said prem- 
ises, dated the 30th day of August, 1834, 
executed by the plaintiff and wife to 
Ephraim Force, to secure the payment of 
$3,000 and interest, and proved that a 
bill to foreclose said mortgage was filed 
on the 2d October, 1838, and that the 
premises were sold under a decree of the 
court of chancery, on the 19th October, 
1840, to Patrick Gleason, for $4,150. It 
also appeared that in October, 1840, Shine 
applied to Gleason for a lease of the said 
premises for the remainder of his term, 
which Gleason refused, and in the No- 
vember following Shine quitted the prem- 
ises; that plaintiff, after the execution of 
the agreement, gave Shine a written per- 
mission to let the said premises to under- 
tenants, and by virtue thereof he let the 
same. It was also in evidence that the 
tenaut’s agreement and covenant of sure- 
tyship was assigned to Gleason on the 
19th September, 1840, and that previous 
to quitting the premises Shine called upon 
the plaintiff’s attorney, and asked him 
what it all meant, and that said Shine was 
told that he was not to be disturbed, and 
could remain till the end of his term. 
The jury found a verdict for the plaintiff, 
subject to the opinion of the court on a 
case with liberty, &c. 

The cause now came on for argument. 

J. W. Benedict, for the plaintiff.—All 
that the plaintiff, as landlord, covenanted 
to secure to Shiine, the tenant, was in the 
quiet enjoyment of the premises for the 
term. So long as that is secured the ten- 
ant, he cannot deny the landlord’s title or 
refuse to pay him rent, (2 Camp. 11.) 





The covenant for quiet enjoyment is only 
broken by actual eviction, (21 Wend. 120; 
7 Wend. 281; 15 J. R. 483; 13 J. R. 
236; 7 J. R. 258; ii. 376; 5 J. R. 120; 
3 J. R. 471; Crom. R. 497 Comyn L. & 
T. 519-20 and cases cited.) In an action 
by a landlord for his rent against the ten- 
ant he may set up a defence: firstly, that 
his term has expired by its own termina- 
tion; secondly, that it never existed; 
thirdly, payment, discharge, &c.; and, 
Sourthly, eviction, or that which amounts 
to an eviction, such as a legal title supe- 
rior to the landlord’s, acquired by convey- 
ance or by operation of law. But the 
tenant cannot set up as a defence to his 
landlord’s suit for rent, a legal title in an- 
other, superior to his landlord’s, unless he 
shows eviction or attornment to the holder 
of the superior legal title, (2 Wend. 507; 
6 id. 666; 22 Wend. 121.) So long as 
the tenant disclaims the non-landlord’s 
title, refuses to hold under him, claiming 
the old landlord as his landlord, he can- 
not refuse to pay rent to his old landlord, 
(2 Wend. 507.) It follows then, that al- 
though a mortgage on the demised pre- 
mises be foreclosed, and the premises sold 
under the foreclosure pending the tenancy, 
yet, if the tenant, after the sale, refuses to 
attorn to the purchaser, and is not evicted, 
he is bound to pay rent to the landlord 
under whom he claims to hold. 

Mason and Marbury, for the defendant, 
contra.—The facts of the case as disclo- 
sed in evidence are the same in all mate- 
rial respects with those which were set 
forth in the special pleas. This court has 
twice decided, and after two arguments, 
that the facts stated in the special pleas 
were a bar to the action, but gave judg- 
ment in favor of the plaintiff on matters 
of form ery The following proposi- 
tions must be deemed, by the repeated de- 
cisions of the court in this case, to be es- 
tablished as law in this court :—1. The 
foreclosure and sale of the premises and 
the conveyance thereof to a stranger, be- 
fore any of the rent sought to be recover- 
ed in this suit accrued, extinguished the 
title of the plaintiff, (4 J. C. R. 609; 2 
R. 8. 191; 1st Edit. §152.) 2. The right 
of the tenant to the possession of the pre- 
mises was also extinguished. 3. It is not 
necessary, in order to sustain this defence, 
to show an eviction of the tenant, (Eng- 


land vy. Slude, 6 T. R.682; Blake v. Fos. 
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ter, 8 T. R. 487; Hill v. Sanders, 4 B. & 
C. 402; Jackson vy. Rowland, 4 Wend. 
666; Coke Lyt. 352; Com. Dig. Estop- 
pel E.& F.) 4. There is no privity of 
contract or estate between the tenant of 
the mortgagor and a purchaser, under a 
foreclosure of the mortgage, (16 Johns. 
28; 4 Con. 478; 8 Wend. 584.) 5. A 
purchaser under a foreclosure of the mort- 
gage, cannot sustain any action against 
the tenant upon a contract made by him 
with the mortgagor. The assignment 
then by the plaintiff to Gleason of the 
tenant’s agreement, cannot give to him 
any greater right than the plaintiff had, 
nor revive the already extinguished obli- 
gation of the surety. 

Per Curtam.—The landlord in this 
case leased the premises after he had 
mortgaged them, and after the mortgage 
was under foreclosure. The tenant aban- 
doned the premises when they were sold, 
and refused to continue the tenant of the 
purchaser for the unexpired term of his 
lease. The purchaser (in the name of 
the landlord,) brings this action against 
the surety of the tenant, for the rent 
which accrued since the sale and since 
the abandonment. The tenant’s agree- 
ment and the surety’s, also, have been as- 
signed to the purchaser. At the trial, a 
verdict for the plaintiff was taken by con- 
sent, subject to the opinion of the court, 
with liberty to change the verdict to one 
in favor of the defendant, and reserving 
the right of either party to change the 
case into a bill of exceptions. 

We heretofore held, in an action be- 
tween the same parties, that the landlord 
could recover against the surety, for the 
rent accruing, as long as the tenant re- 
mained in possession. And inthe present 
suit, the point has been twice decided 
upon demurrer to the pleadings, that the 
surety was not liable for the rent claimed 
since the tenant abandoned the posses- 
sion. 

The contest upon the pleadings having 
ceased, the cause was brought to trial as 
before stated, and the same questions sub- 
stantially arise upon the evidence, and 
have been argued in this case. The ver- 
dict cannot be sustained, unless our deci- 
siéns upon the demurrers are erroneous ; 
and if those decisions are supported, the 
defendant is entitled to the verdict. 

I still think that the defendant is enti- 





tled to the verdict, and that the points ta 
ken by his counsel on this argument ar 
well founded. The opinion of the coup 
on the first demurrer, contains the reason; 
and authorities upon which we place ow 
decision. This is an action against » 
surety. If the purchaser at the foreclo- 
sure sale was not bound to continue the 
tenant, and if he could elect to continue 
the tenant or not, then the defendant 


could elect whether he would abandon or 


attorn; and, at all events, whatever may 
have been done by the tenant to commit 
himself, or to affect the equities of the 
transaction on his part, after the sale, 
such matters cannot renew the obligations 
or destroy the rights of a surety. But 
without respecting the grounds of our 
opinion, we merely say, that we still ad- 
here to it, although the point of law is 
not free from doubt and difficulty. It is 
one of those questions upon which the va- 
rious authorities may well occasion differ- 
ence of opinion. We have heretofore, 
however, fully considered the matter, and 
conclude that under the circumstances of 
this case, upon the whole merits of the 
transaction,*the surety is exonerated from 
any further liability. 

The verdict, therefore, must be changed 
into a verdict for the defendant, under the 
agreement, and the plaintiff may make a 
bill of exceptions if he is so advised. 

Verdict changed in favor of defendant, 
with liberty to plaintiff to accept accord- 
ing to the agreement. 





Historical Ontline of the Laws. 


PART I. 
Ricuarp I. 


Laws of Oleron.—To this king we are 
indebted for the maritime code which 
bears his name, on account of its having 
been instituted whilst Richard was at the 
island of Oleron, on his return from the 
Holy Land. These laws were forty-sev- 
en in number, and were intended for the 
preservation of peace and the’ decision of 
controversies. 

Sheriffs were first appointed in the city 
of London. 

Hereditary arms are said to have hed 
their rise at this time. 
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Feoffment.—This species of grant was 
first used about this reign. It is derived 
from the Latin word of«the middle ages, 
feoffumentum, signifying, literally, the 
grant of a fee or feud, The charter con- 
taining it was therefore called charta fe- 
offamenti. 

Weights and Measures.—This king also 
instituted the uniformity of the weights 
and measures, and regulated the weight 
and fineness of the coin. 

Capitula corone.—Richard followed the 
plan of his father of sending the judges 
on circuit, and instituted the capitula co- 
ronz, which were more minute heads of 
inquiry. 

Under these capitula, the justices chose 
four knights from the county, and the 
xnights elected two others out of each 
1undred, and those two chose ten... The 
welve performed the office of the grand 
ury of modern times. 

The justices determined all criminal of- 
tences, and inquired into escheats, ward- 
ships and marriages. 


JouN. 


Magna Charta.—This great charter of 
liberties, 16 John, was passed after three 
days conference between John and his 
barons, on the 19th June, 1215, on a mea- 
dow between Staines and Windsor, called 
Runemede, which, according to Matthew 
of Westminister, had been already used 
for public deliberations. 

These original articles, with the king’s 
seal, are now in the British Museum, and 
are thus endorsed : ‘‘ Articuli magne carte 
liberatem sub sigillo regis Johannis.” 
Copies of it were afterwards deposited in 
every diocese. It ordained that the An- 
glican church should be free, and enjoy all 
its immunities. Fines and obligations 
{sometimes a certain portion of the debt 
sought to be recovered,) paid to the king 
for permission, or the better to enable the 
plaintiff to prosecute his suit, which were 
liable to much abuse, were abolished. 
Exactions for erecting bridges, banks, 
bulwarks, &c., were prohibited. Before 
this charter the king was entitled to the 
body, lands and goods of his debtor. It 
was enacted that the king should not seize 
any land or rent for a debt, nor were the 
pledges to be distrained, so long as the 
principal was of sufficient security. More- 





over, no sheriff or bailiff of the king was 
to take any horses for the king’s use, ex- 
cept at the old limited price. 

The relief for an earldom was fixed at 
£100, and 100 marks for a barony, and 
not as before, dependent upon the plea- 
sure of the king. In case of escheats, the 
heir was to pay the king no other relief 
than he would have to have done to his 
baron. Scutage was to be taken as in the 
reign of Henry II. The rights of widows 
were also defined much in their favor: 
they were to have the occupation of the 
chief house of their deceased husband, if 
it were not a castle, for the space of forty 
days, and various other privileges. 

Mortmain.—The alienation of lands or 
houses to religious houses, and then hold- 
ing them as lessees from such religious 
houses, was prohibited: this was called 
mortmain, from manus mortua, a dead 
hand, the ecclesiastical bodies to which 
they were assigned being considered dead 
in law. 

Courts—It was enacted that the court 
of common pleas, (as it was afterwards 
called,) cat | not follow the king, but be 
in a place certain, whither all persons 
might resort, a distinction being thereby 
made between this and the curia regis. 

Writ de odio et atia—This writ was to 
be given gratis : it was for the purpose of 
enquiring whether the party accused was 
charged through hatred and malice, and 
was directed to the sheriff, commanding 
him to try the cause by the oaths of law- 
ful men. 

For the better administration of justice 
it was ordained that no sheriff, coroner, 
constable, or other bailiff of the king, 
should hold pleas of the crown. The au- 
thority of the sheriff to hear cases of theft 
and felony was also done away with. 

The establishment of English laws in 
Ireland is ascribed to John, on the occa- 
sion of his being sent there with kingl 
power, by his father, Henry II., after it had 
been conquered by him. It was, however, 
more fully accomplished in the 12th year 
of this king’s reign. 

The first annual mayor and common 
council in the city of London were cho- 
sen in this reign. 


Henry III. 


Although on the ascension of this king 
he was only nine years old, yet the first 
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act that was done in his name, with the 
advice of his guardian, and the pope’s 
legate, was the confirmation of the great 
charter of John, with alterations and ad- 
ditions. This was done in a national 
council, held at Bristol, in 1216, on which 
occasion the articles relating to forests 
were separated from the rest, called the 
Charter Forest, as distinguished from 
Magna Charta. 

Henry III, when seventeen, by a papal 
bull was declared of age, and the great 
charter was again confirmed, after some 
additions and alterations, in the form in 
which we now have it. 

1227. Three years after, however, on 
the king’s declaring himself of age, he 
called a council at Oxford, where he can- 
celled both charters, declaring that on the 
two occasions of his confirming them he 
was under the control of others. It was, 
however, on his attaining his forty-fifth 
year, finally confirmed at Westminster 
with great solemnities. This was in 1251. 

All who possessed £15 a year were 
obliged to be knighted, or pay a fine to be 
excused. 

Statute of Merton—So called because 
it was passed at the monastery of the 
canons regular, at Merton, in the 20th 
year of the reign of this king. From this 
statute we learn that the clergy endeavor- 
ed to get the principle of the canon and 
civil law adopted into the laws of Eng- 
land, which called forth the noted reply 
of the barons. “ Nolumus leges Anglia 
mutari.” In this statute there were also 
various provisions made for the better ad- 
ministration of justice. 

The statute of Marlebridge or Marlbo- 
rough, was passed in the 52d year of this 
reign. Among the improvements made 
by this statute in regard to the adminis- 
tration of justice, was, that pleas of false 
judgment were to be held no where but 
in the king’s court. 

Writ of entry.—This writ was a reme- 
dy in many cases; as where the marita- 
gium had been claimed by the husband 
without the consent of the widow: also, 
for a lord to recover his escheat when the 
tenant committed felony and the like. 
The writ of ejectment, which was after- 
wards introduced, is now made use of to 
determine all questions of this nature. 

Writ of waste—Another writ granted 
by this statute was the writ of , waste, 





which lied against lessees for life and 
years. 

Among the statutes made in this reign, 
was one directing that the additional day 
in leap year should be reckoned with the 
preceding as one day in law. 





HMliscellaneons. 
SPECIAL PLEADING. 


Absque hoc-—Some fifteen or twenty 
years ago, the Reverend Irving, a 
Scotch clergyman, was considered the first 
orator of the day. The place of worship 
in which he preached was near one of the 
great squares at the west end of London, 
His powers of oratory were considered so 
great that he attracted the attention of 
every leading orator of the day, and he 
was visited even by the cabinet ministers. 

The famous Basil Montague, the great 
bankrupt barrister, was one of his hear- 
ers, and so much was he captivated by 
Irving’s eloquence that he became a mem- 
ber of his church. The eagerness evinced 
to hear him rendered it necessary to im- 
pose a restrjction, so that no person could 
gain admittance unless by ticket from a@ 
member. 

A provincial counsellor happening to be 
in London at the time, and feeling a de- 
sire to be satisfied as to Mr. Irving’s ora- 
torical powers, applied to Mr. Montague 
for a ticket of admission. The applica- 
tion was made on a Sunday, when the 
counsellor found, to his astonishment, that 
Mr. Montague was closely engaged in his 
professional duties. ‘Ah! Mr. Monta- 
gue,” said the counsellor, “ how is it that 
you, above all men, should be at work on 
the Sabbath day ?”’ “ The scripture says,” 
answered Montague, “that it is lawful to 
help our neighbor’s sheep out of the pit 
on the Sabbath day. And you know,” 
added he, “that the d 1 may quote 
scripture to answer his own purpose.” 
‘And therefore you infer, Mr. Montague,” 
replied the counsellor, “that it is lawful 
for Basil Montague to quote scripture to 
answer his purpose. I shall demur to 
your plea, Mr. Montague, on the ground 
that it is argumentative, unless you amend 
by using the special traverse, adding the 
absque hoc; without this the said Basil 
Montague is the devil.” Mr. Montague 
instantly gave the ticket. 
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